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Respondent.
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The tate Agricuiture [evelopment Committee (SADC)

determined in its July 26, 2012 final decision in Frank Ciufo wv.

Somerset County Agriculture Development Board (“Somerset CADB”

or “hoard”), CAL Dkt. No. ADC 4217-11 (“Ciufco ZI7;, that the
board properly retained jurisdiction c¢i a right-to-farm dispute
between Branchburg Township arnd Ciufe involving the parking of
four (4} trucks on the latter’s farm property.

The Somerset CADB heard witness testimeny and reviewed a
detailed, written factual record. I'he evidence before the bcard
included a repcrt prepared by Ciufo reflecting that, on an
annual basis, 4530 hours, or 73.2%, of the usage of four (4}
17 license plates and one (1) dump

pick-up trucks with “Commercia

wo

truck with “Farmer” lLicense plates was devoted to & landscaplng

business known as “Simple Cuts”. The remsining 2Z6.8% (16écZ
hours) o©of the annual usage of all ¢f the vehicies was devoted to
horticultural activities on the Ciufo farm property Of the



1662 hours of annual vehicle use aliccated to the horticultural

th
o]
o
H
N

operations, the Ciufc report stated that  the
“"Commercial” pick-up trucks acccunted for 501 hours.

The beoard issued & resclution in March 2011

determining tThat the primary use cf the commercial

vehicles on the Ciufc Farm is for the landscaping
business, “Simple Cuts”, and therefcre the Jjurisdiction
in this matter is under the Township of Branchburg, and
not the Somerset CADB, as this is not a Right-to-Farm
matter, nor does it constitute an activity that is
protected by the Right-to-Farm Act[.]

The beoard dismissed the Ciufo-Branchburg dispute, resulting

in an appeal by Ciufc which the SADC transmitted to the (Office

b]

Adminilistrative Law (QAL). The SADC’s firnal decision in

“Ciufo I” rejected the initial decision of the administrative
law sudge (ALJ} in which he opined that the board should not
have heard the c¢ase and, instead, should have transferred the
dispute to the SADC due tc the absence of an agricultural

¢

management practice {AMP) addressing cn—-farm parking of

commercial wvehicles.  We concluded that not every activity on a

the time the initial ang finzl

il Soncerns activities that are no:
add 3 nent practice recommended by the
st lopmernt ] crimittee and adopred pursuant to the
gro istrative Procedure Act, N.J.S.A. 52:14B-1 et
seqg if1 ttural
man C the board
sha re Committes’s
det a | a7
con [o34
See aigo, N.J,5.h, 4:1C-10.1ic The current regulation is discusssd, infra,
oo, 6-7
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farm can be addressed by an AMP, and

r+

hat county agriculture
development boards (CADBs) have the authority to initially
determine whaether a controversy implicates permitted

agricultural activities listed in N.J.S.A. 4:1C-% of the Right

tC Farm Act (RTFA). [Final Decision at pp. 8-10].
Because the SADC's final decision in “Ciufo 17 only
established that the Somerset CADBR acted properly in retaining

i

jurisdiction over the Ciufo-township dispute, we remanded the
case to the OQAL to determine the merits of Branchnburg’s

complaint that Ciufo was parking commercial nonagricultural

=

vehicles on his farm contrary to municipal zoning requirements.
The SADC has reviewed the May 192, 2016 initial decision in

the remanded case, Frank Ciufc v. Somerset County Agriculturs

2
!

Development Board, OAL Dkt. No. ADC 15

=

(\\/“1»‘

2 Ciufo I1”) as

]

1-

well as the voluminous, written reccord before the Somerset CADB
and OCAL, the OAL hearin Transcript in “Ciufo 1II”, and the
exceptions o that initial decisiorn filed by counsel. We also

incorporate by reference our findings cf fact and conclusicns of
law in the final decision in

Based on all c¢f the above, the SADC ADOPTS the ALJ's
determination that Ciufo cperates a “commercial farm” as defined

in N.J.S.A. 4:1C-3, The BSADC also ADOPTS the ALJ's decision

allowing Branchburg Township to intervene in “Ciufo 11", as the

municipality clearly had & significant  interest in  the

('S



disposition of the case. N.J.A.C. 1:1-16.1(a) and 16.3(a).
It 1s not readily apparent that the Initial Decision dealt
with the Ciufe dump truck possessing “Farmer” licenss plates.

Accordingly, the SADC MODIFIES the Iritial Decision by

conciuding that the use, parking and st

O

rage of that vehicle on
the Ciufo farm are entitied to RTFA protection.

Finally, the SADC ADOPTS the ALJ’s factual and legal
conclusions, which mirror and expand upon these set forth in the

SCADB’s resclution, that the off-site use of four

.
i

) tTrucks
parked or stored on the farm property, bearin commercial
vehicle license plates and used in connection with Ciufo’s

I

“Simpie Cut

03]

landscaping business,
predominate[s] over theilr use cn the farm itself”, However, our

affirmance of this aspect of the Initial Decision does not end

the analysis of the record bsfore the court, as the ALJ gave no
consideration toc the 501  Thours with which the four {4)
“Commercial” plck-up TrucKks were employed for annual

norticultural production.

The SADC is mindful that many commercial farmers engaging in

e

permitted activities set forth in N.J.S.A. 4:1C~9 also operate
side-businesses such as landscaping, lawn-cutting and
snowplowing, and that there could be some overlap between use of

the wvehicles and equipment in these enterprises. In additiocn,

duals engage full-time 1in neonagricultural businesses

jte

many indiv



and profession and devote themselves to agricultural or
horticultural production activities on & part-time Dbasis.
Ciufo's wuse of pick-up trucks for part-time horticultural

s but one example of many similarly-

I..l -

production purposes
situated farming cperations threoughout the state. Given these
realities, 1t would be unreascnable for us to conclude that the

AWl

use, parking and storage of al11 of Ciufo’s “Commercial” pick-up
trucks &are outside the ambit of the RTFA. Instead, a mcre

careful analysis must be based on whether the number of

!

“Commercial’ vehicles used for both agricultural and
nenagricultural uses 1s  commensurate  with  the amount of

agricultural cr horticultural werk ceonducted on a given farm.

In this case, Ciufo’'s report stated that, on an annual

163

AL

basis, 501 hours of “ommercial” pick-up truck time was devoted
to horticultural production activities. However, Ciufo offered
no agriculturally-based reason why all four (4) “Commercial”
pick-up trucks were needed fcr 501 hours of farm work. Taking
into consideration evidence that the Ciufo farm’s horticultural

production activities occur during a nine-month (270 day)

-

period, we calculate average daily pick-up truck use for thes

horticultural business at 1.8 hours. It is also evident that

there is a limited amcunt of agricultural nd horticultural

4%
-

j$h

preducticn on the Ciliufe farm, as described in greater detall in

“Ciufo I, For all o©f these reasons, we MODIFY the Initial



Decision by concluding that RTFA protection can permissibly be
fforded for the use, parking and storage of one (1) of the
“Commercial” pick-up trucks on the Ciufo farm,

Additiconally, the ALJ in “Ciufo II” ncted that 1if the RTEA
protected the use, parking and/or stecrage of Ciufo’s pick-up
trucks, then

the municipal zoning cordinance must(,] 1n nearly all

cases, vield to this protecticn, as the RTFA provides

that the approval c¢f certain permitted agricultural

activities on a commercial farm preempts the effect

of municipal ordinances and that these practices shall

not be considered to create a public or private rulsance,

so long as the activity does not directly threaten

the public health or safety. (Citations omitted; Initial

Decision at p.3).

The above guote 1nadeguately describes RIFA protection and
requires some clarification. We reiterate that consideration of
preemption involves a balancing of the commercial farmer’s
interest 1n conducting agricultural activities against the

ublic interest expressed 1in mnmunicipal vdinances, and that

preempticon can occur upen a showlng of a legitimate, farm-based

reascn  for not complvin wlth the lcoccai law. Township of
Franklin v. den Hollancer, 328 N.J.Super. 373, 3%2 [{App.Div.
2001y, affirmed 172 WN.J 147 (zZ0o2y. RTFA protection also

cannot pe afforded unless the cemmercial farmer is in compliance

with relevant state and federal laws and regulations. N.J.S5.A.

4:1C-9 and 10.

The SADC notes that the Somerset CADE’'s exercgise of



Jjurisdiction and the manner 1in which 1t arrived at its
determination are consistent with the SADC’s April 20314
amendments to the RTFA precedural rules. The rules regquire that
CADBs make an initial determination whether, in the absence of

an AMF or site-specific agricultural management practice, a

=

“dispute involves agricultural activit that 1s or are

e
-
1]
u

included in one or more of the permitted activities in N.J.S5.A.
4:1C-9"; 1f the board cocnciudes that the disputed activity does

not fit within that statutory list, then the matter 1is

dismissed. N.J.A.C. 2:76-2.7{(e}1l and ¢

IT IS SO ORDERED.

Dgggfés HT Fisher, Chair
State Agriculture Development Committee
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